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7 Heightened Use, New Laws
Affect Rple of Harbor Masters

Therole of the harbormasteris evolving. Partof

~ the change has been caused by the expanding use of

the harbors. Increasingly, many different types of

— uses such as commercial fishing boats, small plea-
sure boats, wind surfers, four boats, aquaculturistnet

pens, swimmers, larger commercial vessels, and
shoreside developments are all trying to make use of

the same harbor. The harbor mastersmusttrytokeep —
order, promote safety, and achieve some balance
between conflicting uses in a non-expandable har-

bor. Relatively recent changes in Maine laws have
also altered the traditional role of the harbor master,
One law clarifies that municipalities may play a
major policy-making role in harbor management.

The other law changes the method of prosecuting
violations of harbor laws and ordinances.— This

pamphict summarizes the changes in the law and
identifics sources for additional information.

Position of Harbor Master
Created by State Statute

The position of harbor master is-created by a -
state statute called the Harbor Masters Act (or the

~ Act).! That statute contains general provisions en-

abling the harbor master to make rules and regula-
tions conceming channel lines and anchorage areas,
mooring sites and assignments, types of moorings,
removal df vessels obstfﬁc;ing movementor anchci- =

-~ age, and waifing lists. The Act provides for the-
- municipal officers of a town to appoint a harbor

masterif requésted to do so by any person desiring

-mooring privileges or desiring the regulation of

mooring privileges.
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Harbor Master’s Authority
Determined by the Municipality

 of the harbor master’s authority canbeestablished by

the town. For example, the Act allows the town to

decide whether the harbor master should be able to
make arrests for assault on the harbor master or carry
2 weapon.?

pensation for the harbor master, and may terminate
the harbor master's employment “forcause” aslong

as it gives the harbor master appropriate notice and :

an opportunity for a hearing.

“As aresultof a 1986 amendment io the Act, itis

now clear that a municipality may further define the

role and responsibility of the harbor master by adopt--

inglocal harbor regulations and o:dinances. Priorto
1986, some individuals asserted that harbor masters
had the sole authority toassignmoorings, determine
mooring privileges, and takcotheractions authorized
by the Act. A 1986 Superior Court decision sup-
ported this position and held that the State had
preempted local regulations (i.e., precluded towns
from adopting ordinances and regulations) in this
area.” Butlater that same year, the Maine legislature
enacted a new provision as part of the Harbor Mas-
ters Act to clarify that a municipality may enact
provisions to supplement statutory provisionson

harbor management and that the harbor master

has the responsibility to enforce mumcnpal ordi-
“nances and regulations- —

~ Asaresultofthis amendment, the harbor master
— is still empowered to assign moorings, determine
mooring privileges, and otherwise regulate the har- —
bor as long as these actions are not in conflict with

applicable federal; state, or municipal statutes, ordi-
nances, orregulations. However, ifthe townchooses
to enact ordinances o reguiate the assignment or
~placementof mooringsor to regulate other activities
in their harbors, the harbor master is required to
enforce those ordinances.* This applies equally {o
“municipal ordinances and regulations adopted by the

~The municipality also establishes the
— length of the term (which shall be fornot less than
one year), determines the amount and pays the com-

- municipal officers, municipal harbor commission-

=CIS; municipal port authorities, or other such bodies

= = - — — 7empoWeréd:to regulate the municipal harbor.
‘Within the broad outlines of the Act, theextent

~ The 1986 amendment includes the following
non-exclusive list of topics that are subject to
regulation by the town: =

~ = the process for assigning mooring privi-

—leges and determining the locatlon of
moorings; 7

« the waiting list for the assignment of
mooring privileges; :

» the fee schedule;

- construction standards for moorings;

« time limits on the mooring of vesscls;

« the process for appeals from decisions
of the harbor master; and

s provisions which establish a harbor
commission or committee to administer
“the ordinance or ordinances and oversee
the duties of the harbor master.>

‘When a town optsto take the initiative to plan for
and manage the harbor; it can assume a leadership
role in making the necessary policy decisions. These
are subject only to the home rule re;striction thatlocal —
regulations cannot contradict the letter or intentof —
state or federal law. The town can then rely on the
harbor master to enforce the mumclpal 1mplement— =
ing ordlnances

7 ReYiSe’d; Enforcement Powers
— of the Harbor Master

— Maine law used to provide that failure to obey
any lawful order of a harbor master made pursuant to
state law orlocal ordinance was a Class E erime.S A
violation could be prosecuted through the criminal
courts and a guilty individual could be sentenced to

up to six months in jail and fined up to $500. '

Asof February 28, 1989, the Act was amended
to shift from eriminal offenses to civil violations, and
to-cxpand the range of remedies available (o the
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town. Now, a violation of state laws periaining to
harbors or a violation of a local harbor ordinance or

“municipal regulation adopted pursuant to the Harbor

Masters Act is a civil violation (rather than a crimi-
nal offense), subject to civil penalties of $100 to
$2,500. The court may impose penalties of up to
$25,000 if the same party has been convicted of a
violation of thc same law or ordinance withina two-
year penod In addition, a violator may be ordered
tocorrector abate the violations and paythetown’s
attorney’s fees, expert witnessfees,and costs. Any
fines assessed are to be paid to the town.

The 1989 amendment to the Act also gives

harbor masters fairly broad enforcement powers. A~
harbor master may enter upon any property at rea-

sonable hours or enter any building with the consent

of the owner, occupant, or agent (o inspect the
~—property orbunldmg for compliance with harborlaws

- and ordinances without being liable fott;'espass. The
—harbor master may issue summons o people be-

lieved to be in violation of a harbor law or ordinance.

If specifically authorized by the town, the harbor

master may represent the town in District Court in
prosecuting violations of harbor laws or ordinances.

These 1989 changes give the harbor master the
same powers as are given to municipal code enforce-
ment officers, local plumbing or building inspectors,
or similar local officials charged with enforcing a
particular set of local ordinances or regulations. The
new civil framework and enforcement provisions
make the process of prosecution easier for the town,
make convictions more likely since they will be
measured by civil ratherthan criminal standards, and
allow the courts more discretionto tailora remedy to
mitigate the impacts of the violation.

Typical Job Responsibilities

There may be variations on who the harbor -

master reports to, depending on the harbor manage-
ment entities established for the town. For example,

in Bar Harbor, the harbor masteris adepartmenthead
under the supervision of the town manager. In

Portland and South Portland, the harbor master is
- appointed by and reports to the Board of Harbor

Commissioners for the Harbor of Portland, created

- by special law in 1982. In either case, the harbor
~master is responsible for enforcing the harbor rules
~and regulations of the municipally-authorized har-

bor management entity (the selectmen, a special
harbor committee, a board of commissioners, etc.)
and applicable state harbor and marine resources
laws.

Typlcal duties of the harbor master include the

~ following:

—+ Allocate and regulate mooring spacesin
— the'harbor by issuing permits, assigning -
—Tlocations, collecting fees, and maintain-
ing records and waiting lists; :
Supervise the placement of mooririgs,r -
monitor for continuing safety and best
use of space, and order any deficiencies
corrected; =
« Establish and maintain anchorage areas
and transient channels and keep them
free from obstructions; -
Maintain private aids to navigation in
accordance with U.S. Coast Guard
regulations;
Patrol the harbor to ensure compliance
with state boating and marine resources
laws and with local harbor ordinances -
“such as use, speed, and wake rules; '
Assist visiting vessels with anchorage;
maintain and give outnavigation, safety,
and other port information; and direct
public to proper agency for problems
outside of the harbor master’s responsi-
bility or jurisdiction;
Control the use of public landings,
moorings, launiching ramps, and beaches
“asdirected by local ordinances, in coor-
dination with other municipal law en-
forcement agencies; -
Monitor foremergenc1es and spills, and
~ if available and requested, assist other
—agencies in cleanup, rescue, or cmcr—
gency response; and '




< Maintain liaison with Federal, State,
and other agencies involved in marine
activities (e.g. U.S. Coast Guard, Maine
Departmentof Marine Resources, Maine
Department of Environmental Protec-
tion); refer appropriate complaints/ob-
servations/enforcement concerns to

them; and as requested and able, assist

other law enforcement agencies in their
duties.

For Further, Information

~ For detailed information on the specific powers

of harbor masters and comprehensive harbor man-
agement planning, see Harbor Management: A
Legal Guide for Harbor Masters and Coastal
Officials, prepared by T. Burrowes, Marine Law

Institute, University of Maine School of Law, for

University of Maine Cooperative Extension, Febru-

ary, 1989.

VSeVe also, “Model Municipal Harbor Manage- E

ment Plan,” State of Connecticut Department of
Environmental Protection, Office of Planning and
Coordination/Coastal Management (April, 1985).

Maine Harbor Masters Association

— Marine Trade Center

Portland Fish Pier, Suite 215A
Portland, ME 04101
(207) 772-8121

Conrad Griffin

~ University of Mamé Cooperatlve Extension
~ 110 Libby Hall :
Orono, ME 04469 (207) 581-3181

Endnotes

1. 38MR.S.A. §1,etseq. ,
2. 3B MRSA . §1 Ifatown demdes a harbor
~master should have the authority to carry a gun

— and make arrests, the harbor master must com-
plete a two-week training course at the Maine

- Criminal Justice Academy.

3. SouthFreeportMarine, Inc., v. Town of Freeport, =
~ CV-85-1001, Cumberland County Supenor

- Court, February 27 1986.

38MRSA §7
==
38MRSA§12 : =
38 MR.SA. §12(1989)and30AMRSA
§4452.
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