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Introduction: The Growth
Management Act

The Comnrehensive Planning and Land Use -

Regulation Act (also known as the Growth Man-
agement Act), enacted in 1988, required munici-

palities” to prepare and adopt local growth man-
agement programs, consisting-of a comprehen-

—sive plan and 1mplementmg ordinances and pro—

—grams. The Act provided for substantial planning—

and implementation grants to-assist towns, and
established a schedule of deadlines for towns to
submit their plans for State review.

— InDecember, 1991, the Maine Legislature, as
part of the budget balancing effort, amended the
Act to repeal state-established deadlines for plan

completion, to eliminate planning and implemen-
tation grants, and to repeal the process for State

review of local plans and—implementingjordi-

“pances. But amendments passed in March, 1992

clarify that towns that want to regulate land uses

—are still required to adopt comprehensive plans

which are consistent with the Act.® Additional

“amendments reestablished a State financialand
‘technical assistance program for municipalities

engaged in planning or implementing a local

— growth management program. The State will be
-~ reviewingthe comprehensive plansof those towns:

that apply for State implementation assistance

grants for consistency with the Act.

Those towns that want to assert control over
the future development of their community and
better manage thecosts of growth will continue to

- develop comprehensive plans and continue to
“take steps to implement those plans, despite the

changes in the level of State involvement. Each

Produced byrtherrSea Grant 'Mérine AdVifsdriy/ibreg"fam,: Uni\}efsifyfof Maine, Orono




town with a zoning ordinance must have a com-

-prehensive plan since, by statute,- all zoning ordi-

~ nances must be based on and beconsistent wuh o
—comprehensive plan.* The ‘March, 1992 amend- —
~ ments substitute two newdeadlmes for the now-

— repealed mandatory schedule for plan comple- '?

tHon——

< Atown that receives boﬂ1 planmngf’ —

—and implementation assistance
- grants from the State will lose its
~right to enforce any land use ordi—

= nance whichisnotconsistent withits —

= comprehensweplanafter]a:maryl =

~ 1998;

= —-Allothertownsmaldonetﬂlenhave — 77
“comprehensive plans- whicharein——

— compliance with the Act (either

~ newly adopted plans orexistingplans =

= —amended to comply); will lose their —

~ righttoenforceland use erdmances

= onJanuary SE 2003 V —
Thxs pamphlet dlSCUSSCS the pnmary regula
tory tools whxch 2 mumclpahty canuseto 1mple-

— ment the lanet use portion of its comprehenswe

= plan: well- established, conventional zoning and

— newer vaﬂatlons onland use allocatlon systems

~standards, subdivision ordinances, impact fees,

historic preservation provisions, or similar mea- —

sures, either as separate ordinances or as part of a

7 rumﬁed Tand use ordmance, these secondaryteols e f ', =
—are beyond the scope of this pamphlet but addi-

~ tional information is- avaﬂable throagh regional

Need for Land Use‘Regulatihnsf

~ Bythemid-1980s, ithad become increasingly
clear that State Iand use laws (which applied only

to limited areas or larger projects) and uneven
local laws (which were sometimes nonexistent or

_imposed onty minimal requirements) Were prov-

— —  Townsmayalso want to-consider site plan review f —

- ing inadequate to manage the speculétive and

— accelerated growth being experienced in Maine. = =
The State’s quality of life and natural resources,
—both critical o sustainable economic prosperity,

‘were bemg threatened by unplanned growth. In

; addition, in some municipalities, unplanned
— growth was causing property taxes o rise uncon-

trollably 1o pay for the increased cost of public 7

— services and facilities. In adopting the Growth 7

— Management Act, the State embraced localland —

—use planning and regalatmn asimportanttoolsfor —
dlrectmg future growth in Maine’s communities, — —
~for protectmg Maine’s resources and economic =
~ base, and for regaxmngeontrol over local spend- =
’1’7. Ing 7_ 7",""," ’;_ = = T,i"' =

theDecember, 1991 amendmentseliminatedsome——
~ deadlines; several 1mpertant cempnnents of the —
= Act conﬂnue unchaﬂged = = =

— Lhe— dﬁﬁ,m{wnfOf;,a"eomprehéhsi%ié = ——

= 7;’-'Iiiiiéfﬁnyemor-yian&@alyﬁs;pgﬁc/y:jr 7
development, and implementation

: strategy) and what 1tmustconta1ms =

= 'fr unchanged =

= -meamngﬁﬂ cmzen participation in
— thedevelopmentofthe plan, includ-
: mgpubhcmeeungsofﬂlelocalplan-
ning commitiee and at least one

= pubﬁeheanngonthepmposedplan, = —
, 1ssunreqmred‘and = —
:;"planmng councnls = ”—:;, =

\M

. eacheomprelfenswe pTan and each
—1and usc ordinance muststill ac-— =
—tively promote the statewide goals ;
— {10 general and 9 coast-specific) to- —
—ensure that the efforts of the State
—and of multiple municipalities will
—eventually converge o support um- =
_fied pohmes = =

The 1988 Act strengthened thie S{ate S ablhty =———

10 managegrowth byrequiting each mumapahty — :
toundert;ake comprehensxve planning and to adopt =
= lmplementirrg ordinances-and programs. While——— —
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= Comprehensnve Plan and
,Implementatlon Program

The town's comprehenswe plan is the crmcal =
underpmmng foritsland useordmance The com-—
——prehensive plan must include an mventory and—
—analysis of municipal data, a pohcy develop =
= men/tsectxondxseusslngmeﬁndmgsm relationio
- the State goalsandissuesof focal significance,an —
— implementation strategy identifying the neces-

~sary steps- and timetable for putting the plan into

~action, and-a regxonal “coordination- program,

7 ~developed with nexghbonng mumc1paht1es to
- plan forthe management of shared resources and
j:ffacxlmes =

— 'After e()mpletion of the comprehensive plan,
the mumcxpallty will start the 1mplementatlon,
~— program— actually takmg those actions neces-
— sary to give fife to the strategies identified in the
~ comprehensive plan. Many of the statewide goals —
— and coastal policiescan be implemented through —
land use regulations (e.g., zoning, suhdxvxsxon, ==
— site-review, impact fee, and other ordmanees) L=
The Act’s guidelines for the land use component; ==
of the local implementation program state that —

land use regulations shall:

» encourage orderly growth in appro-
priate areas of each community,

. protect designated rural areas from
1nappropnate development
~ *promote deveIopment in pattems that =
= ‘will make efﬁelent useof pubhc ser- -
~— vices, and : —

« prevent development sprawl.>

Municipalities are required to identify and
- designate at least two basic types of geographic

areas: growth areas (areas where growth will be—
encouraged or accommodated, where public ser-

vices will be available, and where natural hazard
areas located within the area will be protecied)

—and rural areas (areas where growth or other
mcompatrble development will be dlscouraged) —

“Within these two basic types of areas, townsare —
= reqmredtmmplementordmances orpolicies which—
= ,,mclude densxty limits, cluster or specxal zoning,
= acquisition ofland or development nghts or per- '
— formancestandards- —

~Within these reqmrements the Act leaves

— each fown with the discretion to-select its own
, _regulatory techmques ‘In most cases, it makes
- sense to further divide rural and growth areas into
— more spec1ﬁc zonmg dlstnets with dxfferent den-—
sity limits, spemal zoning requlrements and per- ———

= —formance standards for eaeh , '

=

—The basic fool fo implement land use strate-
gies is town-wide zoning. There are many varia- ==
- tions on ZORINg, ranging from conventional zon-
ing 0 newer more- flexible versions, wlnch are
= 7dlseussed 1n more detml below =

For many of- Mame s commnmtles 1mple- =

'mentmg zoning throughout the town isanew-and- =
sometimes-coniroversial task. As zoning ordi- —

nances are developed, questions often arise about
property rights and the legal basis forand limits of
zoning. The following discussion addresses com-
mon misconeeptions and explains how zomng

works.

— Zonmg isa Legal Use of Mumcxpal
— Powers '

Desplte lts long h1story of successful use,' :

— some people still claim that all zoningis illegalor
—unconstitutional. They assert that private land- :

~ Owners should be able to-use their iand any way' ———
g they w1sh ThlS view is xmstaken = :

I reaIity! —
- has repeatedly been upheld by the courts, includ-
—ing the Maine Law Court*® and the United States-

Supreme Court 1 These courts have Iepeatedly
recognized that private property rights are not




absolute and that 1and use controls may be used io
protect the general welfare by striking anecessary
balance between the interests of different private
and public landowners.

Many of the early zoning ordinances were
aimed at public health and safety risks inherentin

the chaos and congestion typical of rapidly grow-

ing cities in the later half of the nineteenth cen-
tury. They were designed to address obvious

dangers of filth, stench, and unhealthy develop- -
ment. For example, they attempted to halt the

mixing together of heavy industrial, commerc1a1
and residential uses.

In 1925, the State of Maine joined many other 7
~sive zoning ordinances. The Act declares that

states inenacting state-enabling legislation which
authorized municipalities to adopt comprehen-

sive zoning codes.!? The validity of the enabling

act and the reasonableness of a local zoning ordi-

nance enacted pursuant to it were upheld by

- Maine’s Law Courts in 1928,

Zoning has evolved substantially since the —
1920s. The early focus, to prevent obvious harms

to individuals, has broadened so that zoning is

now used to prevent a wide range of public harms —

and to promote a broad range of public benefits,

~ including growth management, environmental —

protection, historic preservation, aesthetic con-
— trols, and provisions for the special housing needs
of particular groups. Subsequent Law Court deci-
sions have consistently upheld the broad legiti-
macy of land use controls, including zoning, as a
valid use of the police power to balance the
conflicting objectives of landowners, abutters,
and the community as a whole.? :

While the legal validity of zoning asa prop_e{ :

use of the police power is clear, there is also

~ growing recognition thatitmakes economic sense

aswell. In many circumstances, individual prop-
erty values receive greater protectlon through

~ regulations which protect the long-range pubhc; =
good than if there were nOfegulgtl,onsf Forex-——
~— ample, many Maine communities experienced

unregulated, incompatible growth-in the 1980s

~ which altered the character of their town, threat-

ened to overwhelm the unique qualities that at-
tracted growth in the first place, and resulted in
huge windfall profits for some property owners
while making the property of thelr neighbors less ,
attractive for its original use. The residents of
many of these towns are coming to embrace the
ideathatzoning isnot justiegal, butitisalsointhe

— bestinterest of the town as a whole to regulate
= Iand uses o preclude thls type of unwanted devel-
' opment :

'The Growth Menagemeht,Act further stfength-
ens the case for the validity of zoning in Maine by
encouraging municipalities to adopt comprehen-

using zoning to accomplish growth management

purposes is a valid exercise of the police power.

—Fair Procedures Must Be Followed =
—in Adophng/Admmlstenng Zonmg
—— Ordinances :

- Somecritics of zoning contend that the entire

= process of adopting and admtmstermg 1and use

regulatxons is arbitrary and unfair. However,
Maine’s zoning enabling legislation requires mu-

~ nicipal zoning ordinances to be fairly adopted and

administered. The State law does not restrict a
municipality to adopting a particular form of
zoning; consistent with home rule considerations,
it allows local creativity. However, to guarantee
fairness, the State statute requires municipalities
adopting ’lrand use regulations to comply with the
following provisions:!* '

~ 1) the public must be given an ad-
~equate opportunity to be heard
during the preparation of a zoning
— ordinance; '

2) the zoning ordinance which is

- adopted must be pursuant to and

—consistent with an adopted com-
~ prehensive plan; and,




3) a zoning map describing each
zone must be incorporated in or
adopted as part of the zonmg ordi-
nance. - =

In addition, any municipality which addpts —
zoning ordinance must establish a board of ap--

peals to hear appeals from any action of the
official or board responsible for enforcing the
zoning ordinance.’ The primary functions will
~ depend upon the wording of the ordinance estab-
~ Tishing the board, but functions are likely to in-

clude interpretation appeals, special exception or V

condmonal use permits, and decxsxons on vari-
ances in accopdance wnh statutory standards 16

= = Zonmg Does Not Have to Allow the

= ,Htgkest Economw Retum , :
= Occasxona:ﬂy landowners will assert that 1f

sistent with the comprehensive plan for the com-
munity), and are entitled to be paid if they lose the

—ability to develop-it for that purpose. In fact,mo
-~ landowneris guaranieed theri ight10 developland ==
“for maximum profit and most decreases invalue —

caused by reguiatory restrictions will not enntte— =

the Iandowner to any compensatlon

“The U.S: Consututlon and State Consmrunon =
—providethatprivate property shallnot be takenfor
~public use without just compensation. Withzon-
—ing-ordinances, the legal issueis at what point——

~restrictions become so burdensome as to be the

= the value of their land s diminished by a new
—zomng regulation, the municipality hasanobliga-
tion to compensate them for the lost value. They
argue that they are entitled to-use the land for its
“highest and best use” (even if that use is incon- -

equivalentofatakingof the property, even thou gh

~ there has been no foxmal transfer of t}tle

This isa complex issue, decided on a case-by-

- case bas1s rather than according to a prec1se for-
— mula. A number of factors may be analyzed, no

—oneofwhichis controlling; including: the charae-
—terofthe govemment s regulatory action(whether

— s desigged o preyent significant p}lbhc harm- E — 7

Vrathcr;—ﬂlién ;xtra}ct—?ubli'c; benefits from the land-
owner); whether the regulation results ina perma-

nent physicaloccupationofallorapartoftheland
—(in which case it is more likely thata taking wil.

—be found); whether the landowner’s expectation
— regarding development was reasonable in light of
~ his or her knowledge of the regulatory-program;

- the economic impact of the regulation and the

ability to make some use of the remaining prop-
erty interests; and whether the regulation pro-

vides some benefits to the landowner in return.?

-In Maine, in determining whether a regula-

~ tion constitutes an unconstitutional taking, the
—recentcases have generally looked at whether the

—regulation would “render the property substan-
tially useless.” Under this analysis, Maine courts
willnotfind atakingunlessthe reductioninvalue

is so substantial that the property has Tostall

~practical value.”* The Law Court has stated that

the opportumty to use propertyfor future profitis

—not a protected property interest requiring com- — =
_pensation forits diminution. A property owneris
—not entitled to compensation for the negative

effectofland use regulations so long as the private
ownerremains able {o make some “beneficial and

= yalurable”rus,e— of the land.”*

At the tlme of pﬁbhcahon an 1mportant tak-

S mgs case, Liicas v. South Carolina CoastalCoun-— —
cit,ispending before the UmtedStatesSupreme; —_—
— Court, The Lucas case considers whetheraland
- use regulation can be constitutional if it deprives
—the owner of all economically viable use of his
-property when the purpose of the regulation is'to- =
“preventa serious publicharm. Thatdecision shouIds :

provide addmonal guidance on how constitu- —
tional provisions will be applied in future cases =

 that challenge how far regulations cangobeforea 5

taking will be found.?!

—Thus, land use regulations to implement a

~— growth management plan do not need to allow
—owners-to develop their land for maximum prof-
—its. The regulations must be reviewed o ensure =

that Vmeyic,omply/wxm copsutuuonal takings hm-r




_its. But towns generally have a high degree of

regulatory flexibility so-longas they leave the —
~owner some beneﬁclal and valuable use of the——

= Jand.

Zonmg Can Make Accommodatzons =
for Extstmg Development. Pattems

Occasxonallyalaﬂdawnerwﬂl speak moppes —

1o prevent the intrusion of more retail uses into

~established neighborhoods;-it might optto-draw
thebounda[y to exclude scattered retail uses that -
- are encroachngmO residential areas. Tms will
—not have the effect of requiring those excluded

== = shopgto close; typically they (and their succes- -

~ sors) will be able to continue to operate the exist-

sitionto aproposed zoning ordmance by claumng* =

—that it will require the landowner 10 tear down a

“structure or discontinue a use since the existing
—use will not be penmtted under the proposed e

ordinance. This fear is unfounded.

Zoning ordinances typically only affect

changes in land use occurring after the date of

adoption. For example, upon adoption, a new

~zoning ordinance would typically control the new-
deveIopment of formerly vacant land. 2 a change

——inthetype of use of an existing structure (e.g.,
—cotversion ﬁ'om resxdential to retail), or an ex-—
pansxon of an exxstmg structure. Generally, all :

structuresandusesex;snng atthetime ofadoption

ef the zomng ordinance which would not othet— g

wise be permitted under the new zoning- ordx-—f

- pance are given protected “grandfathered” status.
They can continue fo ¢xist as they have in the past

so long as the nonconforming aspect (structure or f

use) is not abandoned =

Anew zonmgﬁrdmanceshouldestabhshzon-' =

= 1ng districts based on the community’s sense of —

the most desirable future land use pattern, as

described in the comprehensive plan. To some — =

extent, that will be based on what already exists

‘because that patiern has probably evolved asa
reﬂectron of the community needs. For example, —

|

~ the new business district will probably bedeSIg{ =

—nated in the generaI area of a core-of existing

businesses. But the new business district does FRoL =

‘have 1o be drawn so it includes all of the existing

~retail businesses if there is a good reason to omit
~some, Forinstance, if the town wants to promoie

a more consolidated business area on the theory
that it is important to promote a clustering of

shops in an easily walked area and it is important

ing busmess at that location and the landowner
(and successor OWners) wﬂl be able to use or rent
_ that space for similar businesses, But the tighter
boundary will prevent otherretail businesses from
opening outside of the new retail district.

-Since the new-zoning ordinance will be an" =
expressionof the future desired developmentpat-— — :

—tem, provxsnons are usua]ly included-to promote ———
the eventual phasing ¢ out ofnenconfomung uses
—{(e.g.."grandfathereduses” suchas theretail shops: = =

—outside of the business district). Theserestrictions—
~will vary from ordinance to ordinance, but typi-— =——

cally include provisions that if a nonconfonnmg —

usemdxseonunued wn?nlhe intentto abandonthat ———

—use for more than a year, the nonconformmg use
~ cannot be resumed; that the nonconformmg use

: wﬂInotbe allowed to expand intomore space; and

that if a nonconforming structure is damaged by
fire or other casualty, that it must be rebuilton the

—same footprint within-a certain time or lose the —
nghtto rebuild, except in confamlance Wn:h the —

- newzomngordmance. ——

this grandfathered status on structures and uses

— existing at the time of adoption, the fown willnot 'f;- 7
—see immediate results from the new-ordinance. It —

~will bemplemented gradually as the DEW vxsnon
“isused to review new development proposalsand
tokeepexxsuag uses and sfructuresfrom straymg

Different Types. of 'Zoning =

— Conventional Zoning: In its simplest form, con- =

ventional zoning divides the mumcapahty into
dxsmcts (eg low densxty resxdentlal fngher den—

:7 = ",’Sineefianing’idrdinances “generally bestow =




's1ty resrdentxal busmess/retaxl agncultural ru-'

~ ral, or resource protection) and designates what
— ,group ofuses will’ beperm15s1ble forfuture devel-lf
—— opment in each district. A conventional zoning
= ordinance: usually estabhshes detailed: regulatmns =

—for physical development within the district such —

—as bulk and height restrictions {e.g., front, rear,
and sideyard setbacks, maximum lot coverage,

~ maximum building height) and density require-

ments (e.g., the number of dwelling units per
acre). Conventional zoning attempts to avoid con-
flicts between neighboring properties by estab-
lishing broad categories to separate potentially
incompatible uses and by establishing individual
' 1,standards for placmg structures on lots.*

: Conventlonal zonmg has been crltlcxzed for
being too ngld in seglegatmg dissimilar land

— —uses. Itmay resultin asegmented, dull, transpor--

—tation-inefficientpatternofland usc thatunneces- — —
sanly compartmentahzes different types of uses

— into-Separate geograpmc distnct& Newer zoning

— techniques provide for more flexibility forinter—
~ mixing uses or havmg small pocketsof one type
—of use in proxxmxty to-dissimilar uses. These —
techniques seek to- control neganve Impacts on

, jnelghbonnguses{hreughmeansotherthansmple =
= ,geograph:cseparat;on Manyof thesetechmques, —
~discussed below, can be woven into conventional

' zonmg to- make it more capable of achxevmg;,

;—commumty goals —

= ,Small-Area Zo’xiing Ceﬁ?ainr typeérofilaiid uees =
-are-not likely to be focated in large, contiguous

districts. For example, marine uses are likely to

~ locate inareas dictated by the quality of accessto

the water; due-to variable site conditions; they

may very well be in scattered Jocations along the

shore.™ Slmﬂarly nelghborhaod retail or profes-
sional uses {e.g., the comer store and general

medical practitioner’s office) may have devel-

oped in scattered locations. Frequently, this pat-
temn of development promotes more efficienttravel

patterns (walking to the comnerstore vs. drivingto
aregional shopping center) and serveslocalneeds.

== 7'Ihemmﬁciiialityrcénméimei’ﬁandericonra;ge" =
—  thispatternofland use by adopting zoning catego--

ries for these types of uses (e.g., water dependent
uses, small professional offices), but then desig-

nating multiple, small districts, each of which

would theoretically be as small as a single parcel.
The municipality will need to take care to clearly
articulate the purpose of the category and to

 establish clear criteria for designation in the ordi-

nance so that similarly situated parcels are treated

_according to the same policy. In addition, as with-

all zoning or rezoning decisions, boundary desig-—
nations need to be in basic harmony with the

= mummgahty s comprehermve plan2

= Planned 'ReSldéntlal 'Umt' ’Developmen't’i(eix" =

“Cluster Zonmg” or “Open-Space Zoning”):

A conventlonal zoningordinance typically results
~—— in a “grid’ pattem of development with- each
-~ structure bemg buxlt on alot of a minimum size
a»;»and adhering to minimum front, side, and rear
~yard setbacks. In contrast, a planned residential -
unit development (PRUD) or cluster zoning pro=——=
~vision can allow stmcturestoberearranged onthe ? ==
‘same amotnt of ‘space 10 produce a more interest-
= mg, efficlent -and env1ronmentally sensmve pat- ,
= tem of development —

— Inns 'snnplest foﬁn a PRUD provision is-
= mcorporated in a conventional zonmg ordinance -
~as a residential development option, (Altema- =
, ,,trvely, mummpahues caf require cluster zoning
—in rural areas, provide density incentives to-en-
~ courage the use of PRUD, or require the submis- =
~sion of tworplans — with and-without PRUD —
~ design). Typically, it will only be availabletoa —
' developer proposing to develop alargerparcelof -

Iand (¢.g., ten acres or -more) and will allow only
the same number of residential units to be devel-
oped as could be built on the same land using the

traditional grid pattern.” Since internal minimum

lot size and setback requirements are generally

~waived (with the development typically only hav-

ing to mect setback requirements along the outer
perimeter), it can allow for the development of
attached housing.




The major advantages to the developer are
that substantial savings can be realized in road
construction and utility installation costs, and that
it allows the flexibility to more fully developsites

with different areas (e.g., ledge, wetlands, ra-

vvines, streams) by designing around those fea-
tures. The advantages to the mummpahtydepend

~ on how the ordinance is structured. The PRUD

provision can be designed to promote affordable -
housing;* to require the developer to set aside

——open space for use by the occupants or, in some_
_cases, the public; to preserve the visual character -

—of the town; or to protect environmentally sensi--

tive-arcas. For example, it may require cluster- —

—ingof development away from environmentally

—— sensitiveareas; inapattem of development thatis

compatible with the surrounding area, and which -

——reserves substantial open-spaces-for active and —

_ passive recreation. Specific detailed standards

~— have to be developed by each municipality, de-

~ pending on local goals-and the balanceof mcen—
tlvesreqmred” e

= Performance Standards: Perfornianee st’endards

are regulations which set permissible levels of

—external impacis of development. The mostcom-
mon performance standards are probably stan-

~ dards-in industrial Zones whrch set limits on

~emissions from the stte such as dpst, heat, noise,
~and smoke. Performance standards are also com-
monly used in residential zones to establish de—

-sign standards forcluster housing deveiopments

Performance standards can alsobe used to-protect —

—effects of permitted uses.

In developing performance standards, it is
important for the standards to be clearly stated

— and, where possible, to incorporate quantitative

measures; to be rationally related to permissible
municipal objectives; and to be applied uniformly
to similar development proposals. The munici-
pality will need to consider its technical ability to

review applications for compliance with the stan-
_dards, and should clearly establish in the zoning
~ordinance that the burden is on the applicant to

demonstratecomplrance with the standards. Simi- -

= —larly, in developing performance standards, the
~ municipality ‘should tailor those standards to its
—ability to monitor and enforce those standards 2

= Performanée;Zoning; Perfo'rmance '2'oningl car-
~ries the use of performance standards one step
~ further. The discussion immediaiely above re-

= lated to perfonnance standards ‘being integrated -

= into conventlonal Zoning to strengthen the ability =

— environmentally-sensitive lands by establishing—

“requirements fornoninterference withnaturalpro-—
— cesses-and wildlife;_such as through required

—buffers, erosion controls,and Stom water nmoff —

, standards 3L

~ As 'discu/ssed;abOVe convention zoning tries

~to limit conflicts between neighbormg uses by

= dividing uses info- dlfferent groups and then only
- allowing one particular group of uses in a particu-

_1ar geographic area. Performance standards can

“beincorporated into conventional zoningto adda

“more site-specific level of control on the negative

— demonstrate thatjt will not exceed specified stan-
dards. These standards may address permissible——

to control external impacts of the permitted uses; S

— they-added a regulatory Ievel-of detail to how —
— permitted uses are sited and operated within the
“constraints of conventional zoning. In contrast, in
, perfonnance zoning, the underlying convennonal =
zoning (e.g., designating permitted-uses, density
—limitations;etc.)is eliminated and the town relies-

‘exclusrvely on designating standards for permis-

sible impacisofa proposed use. The critical factor '

in this type of ‘regulation is not the proposed use,
but rather the projected impactof theuse onkey-
= features of the natural and bmlt envrronment

For example, perfonnancc:zjonirig niay atiow

-any use —'r'e'sidential tecreational, commercial,

industrial —inanareaso long asthe apphcantcan =

demand on public water supply, maximum change 7
in rate and volume of surface water runoff maxi--

mum site coverage by impervious surfaces, per-

missiblemethods forwastewatertreatment maxi-
mum traffic generation, protection of aguifer re-
charge areas, non-degradation of wettands and




il

bodlesofwater andmay speclfyoﬂlermaxmmm ——
‘levelsof permissible stress on the natural environ-— =
ment and the public infrastructure (c.g., water, =
-sewer, schools, roads, dramage systems). - -
While it is theoretically possible to use 1hese =
performance standards in-licu of conventional—
zoning, this approach requires fairly sophisti- -
cated standards and a technically trained staff. It
—is more likely that performance zoning will be

used as a very specific overlay zone (e.g., aquifer

- recharge overlay zone, shoreland overlay zone)in

- conjunction with conventional use-based zoning.
— A proposed use would be required to meet both-
—the use/density limitations of the underlying zone
— and the performance standards of the everlymg
perfox:mance dlstnct. = =

Floatmg ZoneS' A “ﬂoatmg zone" isa zomng :
——district whichis created in the zoning ordinance mr ':;i
~ the usual manner (e.g., purpose statement, deSIg-

nation of permitteduses, density restrictions, per-

~formancestandards,eic.); thecrucialdifferenceis —
- that while the zone exists in the text, the TOWH’,:

reserves judgment on the specific parcels tobe —

included in that district. By Maine statute, Ihe

~town must designate the outlines of the larger area

which might host the floating zone in the future,

= “but: the dlsmct 1tself 1s not mapped The zone—

= zomng dtstnct wamng untd an appﬁcant comes
—— forward witha specific requestiohave aparticu
-~ lar parcel rezoned to the floating zone designa-—
tion. Usually, even if a specific parcel is rezoned -
— tothefloating zone, it will continue to float above —
— the rest of the desxgnated poruon of the town —
== fpendmgsubsequen& rezomng requests -

Floatmg zones are most commonly used for =
particularly mtcnswe 1and USES OF Uses which a 7
community can support only ina few Tocations

such as shopping centers, industrial uses, and very

—highdensity residential developments, The town
- may want to make provisions for that type of
—future use as part of the comprehensive zoning— —
~— ordinance. Butitmay! be reluctantto zone specific
—sites for those particularly intensive uses untila :

: spemﬁc propasal is advanced by a land owner =
—The floating zone allows the town 1o acknowl-

—edge that type of use may be permitted, butdefers— 7

~ the final decxsmn on which parcels of lancl should
bezonedforthatuse - =

= ’Inestablishinghﬂoaﬁng zone, itisimportant

to specify in the ordinance the criteria to be
_considered by the town when it reviews a request

~to have a particular site rezoned to the floating
zone. For example, if the zone would permit a
pamcuiarly intense use, factors to be considered
might include whether the site is well situated to
accommodate increased traffic, the availability of -
— town services, and the-sensitivity of the site to
— adverse environmental impacts. The floating
—zone’s consxstency with the compmhenswe plan
—and enumeration of criteria int the ordinance text
‘will establlsh the ranonalbasxs for-the actlon and
~prevent any tezomng from bemg deemed anim-—
supportcd!‘spot zonmg - :

PamtSystems Anothervanauononzomng, used,, =

-most cammonly in rural areas, is to determine

~permissible densities on an individual site (or
whether development should be allowed at all)

— according to a system of points awarded for site
sultabﬂity or retention of rural characterThis——
~varies from conventional zoning, which would ~— —
demgna{e a untfomrdensuy throughmu &= smgle =

zonmg distnct

' Typica]ly, this system calculafeé the mini-

‘mum lotarearequired perdwellmg unitaccording
“to-apoint system which reflects theoverall suit=—
abihtyefasﬁeforremdennaldevelopment Whﬂe; = —
— the-town has flexibility to designrits own indica——

—torsof sultabrhty, typtcal factors include the per-

= centage of the site sultable for private under- —
_ground wastewater disposal systems, Wlth soils
suitable for accommeodating a house with base-

ment, located away from wet areas (flood hazard
-areas, wetlands, ponds perennial streams orother

—water bodies), and with soils-of low to medium =
— erodibility. The greaterthe proportionof thesite —

winch meets mesestandards, the Mgﬁerme num- =




ber of points; the hlgher the pomts the smallerthe
mmlmum 1ot ¢ s1ze

Contracthonditional Zoning: The final varia- =
_tion on zoning, contract, and conditional zoning-

are relatively new techniques in Maine’s commu-
nities. Contract zoning is defined as a process by

which a property owner agrees to conditions or

restrictions not imposed on similarly zoned prop-
erties in exchange for a rezoning. Conditional
zoning isdefined as aprocess by whicha munici-

pahty rezones property to permit the use of that

propexty subject toconditions not. generally apph-

cableto otherproperttes smularly zoned. Bothare

expresst authonzed by statute

> Wlulethere are suthe techmeal dlfferences
between condmonal and contract zoning, essen-

~tially each a]lows a mumc1pahty and apphcant 10
~ negotiate and reach-agreement on a rezoning of —

~ theapplicant’s landin exchaugeforthe apphcant

agreeing to (or agreeing not to object to) certain
conditions and restrictions on the use-of the land —

over and above the conditions that would other-
- wise be imposed by the original zoning. Typi-

= ca}ly, the conditions and restrictions will connnue
—$0 long as the rezonmg isin effect

Mame law states that alI contract or condx- -

txonal rezoning must be consistent with-the Iocal

comprehensive plan, must establish rezoned ar-

eas which are consistent with the existing and
permitied uses in the original zones, and only —
—include conditions and restrrctxons whrchrelate to

— nigue avallable town-w1de or only in specxﬁc

- ZODCS

- Thiszoning technique is most useful in allow-

ing a town to negotiate very explicit terms under
which a project that needs a rezoning can go

forward; the conditions will be designed to pro-
tect the pubhc interest and perhaps provide for a
public benefit, while at the same time adjusting

the zoning requirements to permit the applicant’s -
z ,pro;ect However municipalities need to-take =
—care to use this technique onlyinlimited circum-— —
~ stances under standards estabﬁshed by the town, - =
~and guard against using it in-response to-every =
- -rezoning request. It is cntlcal that contractlcondt—j —
- tional rezonings be consistent with the- Compre-—
’f_:henswe pian =

= FOI' example, {his teehmque mlght appropn-i"—' =
fﬁ rately be applied to-a large tract of land which the
f,comprehenswe Qlan and zoning ordmance desig-

~nate for one use, but for which the comprehensive

~the phys;cal development or operation of the

= property 35{n addmon, the statute- addresses Spe-

tton must be preceded by apubhc heanng, nonce
of the public hearing must have included a copy of
the proposed conditions and restrictions, and the
notice must have complied thh specxﬁed nmmg
and pubIlcanon requﬂements =

, Toavalhtself ofcontract/condmonal rezomng, :
= amumcxpahty must authonze itsuse mthe zoning
ordmance It may opt to make thts zomng tech- -

— ofthezoning ordinance willnot allow-a particular
use that would have very sigmﬁcant public ben-

-plan also-identifies that a particular alternate use

might be appropriate under a given set of circum-

stances. Contract or conditional rezoning might
be used to negotiate the limitations on intensity of
— use, site improvements, and developer-funded
~ off-site improvementsto the public infrastructure
— which will allow-the siie fo-betezoned o accom-" =

= modate thlS altemate use.

beused to deal with structuresintransitionalareas
— whichthecomprehensiveplanhasidentificdmight—
- jchangefrom onemajortype of usetoanother=0r
==t m:ght prove apprognate where a strict readmg =

= 5Simi1ariy, = conditional zoning might

efits, where the land use impacts will be negli-

gible; and wheére non-land use parts of the com-

prehensxve plan strongly support that type of use.

"Each commumty that adopts thistool willneedto 7 E
:'develop its own crrterla for when 1t maybe m- — —

voked

10
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Conclusion

As a town develops land use regulations to
implement its comprehensive plan, many differ-

ent resources are available. As discussed above, -

—therc arc a variety of land use regulatory toolsand
“techniques. In most communities, one or more

types: of zoning will be used in combination- with

a variety of other techmques such as site plan

review and subdivision review. Many publica-

—tions discuss these techniques and the ordinance

preparation process in more detail. Towns may

- also learn from the systems developed by other

towns.

the needs of another. The need to tailor land use

regulations to address ocal opportunities, to re-—
spond to local political realities, and to take staff-

ing and enforcement capabllrtres into- account

makes the ordinance development process bothf :

= creatrve and challengrng

, There isa danger of bemg overwhelmed by '
the breadth of the process and by the number of
~ options available. During the initial drafting, the
key is to consistently keep-an eye on the recom-

mendations contained in the comprehensive plan,

to very clearly recognize what part of the compre-
hensive plan is driving a particular ordinance
provision, and to return to the comprehensive plan
text as necessary to revise and rework draft ordi-
nances. It is also important to remember that,
while every effort should be made to make the

Resources for Additional
Information
Office of Comprehensive Planning, Department

of Economic and Community Development How
to Prepare A Land Use Ordinance: A Manual for —

: ,7Local Oﬁ‘" clals May. 1990

- Oﬂice of Comprehensrve Planning, Department

of Economic and Community Development,

—Coastal Management Techniques:A Handbook
— for Local Ojﬁczals, October, 1988.

Cralghead Paula M ed “’I‘he Hidden Destgn In

= —— = —— Land Use Ordinances: Assessing the Visual Im-—
~Butitis critical toremember that local condi- :

tions, problems, and regulatory systems vary
: greatly, ‘whatis rrght forone town may not serve

pact of Dimensions Used for Town Planning in —
Maine Landscapes,” MAC/USM Design Ans
Project, March, 1991. (USM New England Stud-

ies Program, 11 Granite Street, Portland, Maine
- 04103, $11.45 including postage and handling).

,SontllemMairle Regional Planriirrg Commission,
“1991 Model Subdivision Regulations: Model
Regulations for Maine Planning Boards ” March,

~1991. (AvallablethroughRegronalPlanmngCoun— =
: c1ls) ——

Ofﬁce of Commumty Development Department :
of Economic and Community Development, State

- House Station 130, Augusta Mame 04333, (207) :

624-6800.

Regional Planning Councils

= Errdrro‘tes

—ordinance as good as possible, the ordinance can
“be amended after adoptionif necessary solong as—
—itremainsconsistent withthe comprehensiveplan. -
- Each town should review and revise its compre--
hensive plan and implementing ordinances peri-
~ odically to adjust for changed conditions, to re-
~ evaluate goals, and to improve the eﬁ‘ectlveness
of the ordmance -

=%

30—A MR SA. §§ 4311 4344

2 Unorgamzed townslnps and plantatlons wrthm

 the jurisdiction of the Maine Eand UseRegu-

— lation Commission- (LURC) were exemptedr— 2
“from this requrrement : '

1992 Mame Laws, Chapter 722, Sec. 6 ap-:” =
proved March 23, 1992. The amendments




12, Me Pub Laws 1925 Ch 209 §1 expandmg

provrdc that comprehens:ve plans and land =

-use Iegulanons adopted under former ’I’rtlei —

~ 30, chapter239, subchapter V. or V remain in =

_effect until amended or repealed in accor-

—dance with the Growth Management Act; that

: _azoningordinance not consistent withacom-
—prehensive plan adopted under the Growih —

— Management Actis void-24 months afier — -

—adoption of the plan; and that any land use

ordmance not consistent with acomprehen— E

sive_plan adopted in accordance with the

= s'o-A M,R.S.A;§4ém(3).’ E

Id §4324(3) (4) and (8)

—I1d., § 43 12(3) and Coastal Managemcnt Poh-
ucsAct, 38 MRSA §1801 :

But some of the statewrde goals need to be :
approached indifferent ways such as through

the creation of affordable housing programs,
~ purchaseof shoreway access easements, adop-
tion of capital improvements programs to

finance necessary public facilities, and par— —
ticipation in State and Federal programs to-—
combat water and air pollution. These are

beyond the scope of this- pamphlet = —

Id § 431 2(3)(A)

' 10 YorkHarboerl}ageCorp V. Lrbby, 126Me :

537 140 A 382 (1928)

10-AMRSA § 43520, =

7‘15 BO-A M.R.S.A. §,4353

,'}16 Id (4)
~Growth Management Act is void after Janu- —
ary 1, 1998 in mumcrpahues J:hat received
planmngassrstauceandrmprementaﬁongrams =

’f —under the Act before they were climinated,
and void after January 1, 2003 in aﬂ otherf
= mmucrpalmes =

o2 larger number of mumcrpalmes in Me —

Pub Laws 1927 Ch 172

' 13 anhtv Mrchaud 160Me 164 200 A.2d

543 (1964)

”5}114 304 M R. SA. § 4352. ,

L2 Blaesser B &A Wemstelmed Land Use' —
- —andthe Constztutton PrmczplesforPlanmng,, —
— Practice, Planners Press (1989),p.68-69. See

- alsothe U.S. Supreme Court cases: ﬁ:stEn—

— glish EvangehcalLutheran Churchv County

—of Los-Angeles, 482 U.S. 304 (1987) and-

~Keystone Bituminous Coal Assn. v,
DeBenedlctls 480US 470 (1987)

18 Seven Istands Eand Co. v, Maine Land Uss
~Reg. Comm'n, 450 A2d 475, 482 (Me.

1982) =

f 1. Hallv. Board of Envil Protection, 528 A 2d

=t Village ofEuchd v Ambler Reaity Co 272,
= 365(1926) :

=

453 (Me. 1987) (no taking resulted from the

— denialofa sand dune permit to build a single-

familyhome since the owners could still make

use of their property by hooking up a camper
to utilities on the site).

'_,20 4048E2d895(SC 1990).cer. granted =

USLW 3374

= '21 Lucas the ownerofeoastalproperty,clalmedf' :

that South Carolina’s-Beachfront Manage-
—ment Act-operated to-deprive him of allr,co-rr

nomxcally viable use of his property andcon-

stituted-a regulatory takmg for which com-

pensationwas required, Thetrial courtagreed,
~ findinga regulatory taking and awarding him

~ damages. The Supreme Court of South Caro-

—linareversed, holding that the regulations are

justified to prevent a serious public harm thus
no damages are due even if no economically




— viable use of the property remains. The case
has been argued before the Supreme Comt a
—— wiitten demswn is expected inthe summer of

’ 22'1113 ordinance may allow dei}élia;iﬁiéht on =

grandfathered nonconforming lots (g,
that failto meet new minimum fot sizes) 1f the

ot exwtedasa separate legally descnbed lot ==
= pnortoadopnonofthe ordinance{e. g.,aprior—

approved and recorded subdivision; a vacant -
lot pnewously separate?y conveyed by legal
—description). This is a complex area which —

= depends on the exact wordmg of— the ordl- =

nance

23 See 6.8 Clardyv 'I'own of Lavermore, 403

—A 2d 779 Me.) (new minimum frontage Te-
qmremem had only prospecnve apphcanon
absent express mtent 10 the contrary}

= ’, sive Planning, Department of-Economic and

Commumty Development, How: to. Preparea ==

Land use Ordmance,May, 1990 7‘?’, = =

3:'7;3 25 See State ofMamL’ Gu;dehnes for Mumczpal

— Shoreland Zoning Ordinances, Depaﬂmem
—of Enwromnental Protectlon (March 24

1990) - 10 (notes that municipalities may
— designate muluple small areas which may be
as small as a single parcel for the Commercial
Flshmg[Mantlme Activities Dlstnctsso long

—asthey follow a consistent set of cntena in

makmg the demgnatxon =

(Me: 1987) (rezoning of fand from res1den—
~ tial to commercial found to be consistent with
~the comprehenswe plan since, on the basis of

the evidence before it, the city council was

justified in concluding that the zone change
“was in basic harmony with the comprehen-

goals )

27 However some towns do offer a densxty bo- =

: nusforuseof the PRUD ordinance. See,e.8., —
Freeport s cluster housmg ordmance While
—themostcommonclusterdevelopmentprovi-
_sionsare. excluswely forresidential use,some
PRUD provisions apply to mixed resxdentxal 7

andcommermal develepment.

28 For example, see theTown of Cumberland’ 3

PRUD prowsmn&

29 For example see the Town of Brunswxck s,: —
“open-space” zomng to protect a watershed' =

area ———

~Land UseDrdmanca,pp 'E-6-10; Craighead,

—  —¢d,, The Hidden Design in Land Use Ordi- —

= — = nances, USM New Englaad Studles Program =
24 Foraddmonal gmdanceondevelopmgabasxc — =
—zoning ordinance, see Office of Comprehen-

;j mg Reszdenttal Growth How Your Towns =

CanDo. It Aﬂagash Envmmmentat Insutute
=t —
p 2o-21 =

31 See e. g Haw toPrepare a Land Use Ordi-

~ nance, Appentﬁx E and the City of Portland

= /%c}mng Ordinance for examples of some per-

— 26 LaBonav. CttyofWatervﬂle SORA2AIN6E

sive plan because the change struck areason-
able balance among the City’svarious zoning

— formance standards for specific uses, particu-

larly “cluster development,” referred to as

39 For further d1scuss1on see How to Prepare e

-~ “Planned Residential Unit Development™ =

(PRUD)mPoxﬂand sR-3and R-5zones. See
~ also SoMemMameReglonalPlanmngCom- =

= wmrsswn 1991 Model Subdivision Regula- =

ttons ModelRegulanonsforMamePlanmng = :
Beards Article XI, Performance Standards, —

— pp. 60-89, March, 1991.

: 32 Fox: example, it is relatwely easy to adopt

_ noise performance standards, but their adop- =
- tion may give a commumty a false sense of ——
~ protection unless the municipality possesses——

~ the correct equipment and the trained. people

= torespond to noise complamts =




3.

For more detaﬂ see excerpts from Gorham g———=

~  Rural District ordinance contained in DECD

“How toPrepare aLand Use Qrdmance P C- = =

i13 15

34.
= .S

~36.

30-A M R S A. § 4352(8)

Id.

For 'ékample, this techhiciue wasusedintwo
1990 conditional rezonings of historic resi- —
dential structures along India Street in Port—

land, at the interface of adeclining residential

neighborhood and growing retail area, The

~ properties were rezoned from a remdennal to

a commercial dcs1gnatxon with negotiated

conditions to limit the commerciat use to

—ground floor space only, torequire continued
- resxdenual uses in the upper ﬂoors, 1o require
- certain improvements to the exterior of the
- building, and to allow thishybrid of usesonly
— solongasthe ongmal structures remained. If
- the buildings are torn down, the zoning re-
—veris to the original residential zoning. The
——intentofthis rezoning was (o allow the own-

ersa  greater returnso thatthey could generate

enough income to rehabilitate the buildings,
— {0 retain some residential presence on those
~sites, and to retain nelghborhood character! by
protecting against destruction of the build-
= ings to make way for new reta11 structures

(whlchmlght have happened ifthe zoning did

~ notrevertupon removal of the exxstmg struc- :
Vtures) ————— =
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